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Naming your business, product, or service is a crucial step in establishing trademark rights.

If you are starting a business, one of the decisions you will probably be faced with is the selection of a name to identify your business, your product, or your service.  You want to choose a name that will be pleasing to the ear and memorable to your customers.  You may wish to choose a name that expresses a certain thing about your product or service, or a name that has some other significance to you.  One thing you must consider, however, in naming your business, your product, or your service, is trademark protection.  

If you choose a weak trademark, or one that is ineligible for trademark protection, your competitors may be able to use similar marks, making it more difficult for your customers to identify your business, product, or service.  Having a strong trademark makes it less likely that you will be forced into costly litigation over trademark rights later on, and more likely that any dispute that arises will be resolved in your favor.  Therefore, it is important for you to understand a few very basic things about trademark law.  

Remember, the selection of your new trademark is the most critical part of establishing your trademark rights.  It is the nature of the mark that determines your legal protection later on, and it is in selecting the mark that you have the most control over your future rights to prevent trademark infringement.

You will achieve maximum protection for your mark if it is highly distinctive, without descriptive, surname, or geographic connotations.

Maximum protection for your trademark will be achieved if you select a highly distinctive, strong trademark without any descriptive, surname or geographic connotations.  Such a trademark will be registered in the Patent and Trademark Office and in foreign countries with little difficulty, and will have maximum protection under trademark law.  

Attempting to register your trademark is a good idea.   If your trademark is denied registration, you will have the opportunity to choose a stronger trademark before investing time and money in the development of the weaker one.  Whether or not you choose to register your trademark right away, it is important to make sure that your mark is not confusingly similar to someone else’s registered mark, as the use of such a mark could subject you to liability.  To do a free trademark search on your own, go to www.USPTO.gov. 

The most basic requirement for trademark protection is distinctiveness.

The word, name, symbol, or device that constitutes your trademark must identify and distinguish your goods/service from those of others.  You want your trademark to appear on all your products in a way that points to their source, so that your customers can tell that a product came from you, and not from your competitor.  

· Some words cannot be protected by trademark law because they are not distinctive: Some types of words are excluded from trademark protection because they are not distinctive.  Some examples include generic names.  A generic name may be a common dictionary term (if you make computers and you plan to call your product “Computer,” you would be using a generic name to describe your product), or it may be a former trademark that has become a common name for a product.  These terms are viewed by the public as descriptors of the product itself, not of the source of the product, so you cannot reserve exclusive use of these words.  

· Sometimes, a non-distinctive mark may acquire distinctiveness through secondary meaning: Sometimes, a nondistinctive word such as a descriptive term, a geographic term, or a name may become eligible for protection where it becomes distinctive through long time use.  This type of distinctiveness arises where your use of the mark creates a secondary meaning in the minds of consumers, who associate the mark with your product or service despite its basic weakness as a mark.  Secondary meaning may take substantial time and money to develop, and may be difficult and expensive to prove in court.  Therefore, you should choose a mark that is distinctive on its own, not one that requires secondary meaning.

· The strongest marks are those that are inherently distinctive. Some marks are inherently distinctive, so that you don’t have to prove secondary meaning in order to achieve protection.  These marks are the strongest, and they fall into three categories: Suggestive terms, Arbitrary terms, and Fanciful terms.  To achieve maximum trademark protection, your mark should be suggestive, arbitrary, or fanciful.  

1.) The Suggestive Mark: A suggestive mark suggests, but does not describe the product or service.  The customer must go through a mental process in order to associate the mark with the type of product or service it represents.  An example of a suggestive mark would be “Greyhound” for fast busses, “Razr” for a thin cell phone, or Frootloops for fruit flavored cereal.

2.) The Arbitrary Mark: An arbitrary mark is one  that has an ordinary meaning that is unrelated to your goods or service.  This type of mark is protected even more broadly than the suggestive mark.  Some examples of arbitrary trademarks are “Apple” for computers and “Amazon” for an online store.

3.) The Fanciful Mark:  Fanciful marks, like arbitrary marks, enjoy the broadest protection under trademark law.  This type of mark isn’t a dictionary word.  Instead, a fanciful mark is a letter or number combination that has no function other than its use as your mark.  Some examples of fanciful marks include KODAK, EXXON, and GOOGLE.

