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Incorporating Outside California:

You may have considered incorporating your business in a state other than California.  Many businesses choose to incorporate in a state with pro-business laws, such as Delaware.  If you plan to do business in California, however, this tactic may not exempt you from California taxes and laws.  

Some situations in which out of state incorporation could be beneficial for a California business are:

(1) If you intend to go public at some point, you may have to reincorporate in Delaware at that time, and initial incorporation in Delaware will save you time and expense; 

(2) If your CA business will be one of a number of subsidiaries of a parent corporation located somewhere else, you may be able to gain an advantage through out of state incorporation; 

(3) If you plan to locate your corporation’s principal place of business outside CA, you may also benefit from out of state incorporation.  

Some questions to ask yourself before deciding where to incorporate:

· Where will my corporation do business? If your corporation enters into repeated and successive transactions of business in California, it must qualify to do business in California no matter where it is incorporated.  You will be subject to California’s franchise tax on net income for business done in California.  You may also be subject to jurisdiction in California courts, where you business satisfies the “minimum contacts test” in its dealings within California.  In order to determine whether your business will be subject to California’s jurisdiction in spite of out of state incorporation, you should consult an attorney.
· Where will the principal place of business for my corporation be located? If your business has its principal office in California, it must qualify to do business in California.  It may also be subject to jurisdiction in California courts, as stated above.
· Where will my corporation’s income come from? If you derive income from sources within CA, you will be taxed by California on your net in-state income, no matter where you are incorporated.  Your corporation may also be subject to jurisdiction in California courts, as stated above.
· Where will my corporation sell its securities? If your corporation sells or offers securities in California or delivers them in California, the transaction must comply with, or fit into an exemption from, California securities law.  Your corporation may also be subject to jurisdiction in California courts, as stated above.
